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(d) of the Exchange Act offered under 
Regulation A to deliver for a period of 90 
days after the commencement of the of
fering an offering circular to any pur
chaser who has not previously received 
an offering circular.8

The Commission believes that the same 
considerations that led Congress to adopt 
amendments to section 4(3) of the Act 
requiring dealers to deliver prospectuses 
during a period of 90 days after the ef
fective date of a registration statement 
relating to securities of issuers who had 
not previously sold securities pursuant to 
an effective registration statement, 
should apply to delivery of offering cir
culars by dealers.* Failure of a dealer to 
comply with this provision will not affect 
the exemption available to the issuer, 
but would result in the dealer’s transac
tion not being exempt pursuant to Regu
lation A.

The Commission also has adopted a 
new paragraph (h) to Rule 256 which 
will require issuers or underwriters to 
provide reasonable quantities of the o f
fering circular to dealers on request.

Commission Action. Pursuant to the 
authority set forth in sections 3(b) and 
19(a) of the Securities Act of 1933, the 
Securities and Exchange Commission 
hereby amends § 230.256 of Chapter I I  of 
Title 17 of the Code of Federal Regula
tions by amending subparagraph ( a ) ( 2) 
and adding new paragraphs (g) and (h) 
all as set forth below: 6

3 The Report, Part 1 at page 558, recom
mends extension of the period' during which 
dealers are required to deliver prospectuses 
to 90 days for “ first issues o f common 
stock * • * ”  and the application of that 
requirement to offering circulars under Regu
lation A. The record in the Hot Issue Investi
gation supports that recommendation.

‘ The Senate Report on the 1964 Amend
ments to the Federal securities laws quotes 
the Special Study’s Report, Part 1, at page 
556:

Persons who bought in the aftermarket 
often were less sophisticated and more 
susceptible to the allure of publicity and 
rumor about “hot issues.” Those persons, 
who frequently purchased at premium 
prices, probably needed the benefits of 
information contained in the prospec
tuses more than the original distributees, 

and then states:
Although the proposed amendment to 
section 4 (1 ), which was recommended 
by the Special Study will not provide a 
cure-all for the “hot issues” problem, it 
will make Information available to in
vestors during the course of active so
licitation and trading of new issues in 
the after market and assist in the estab
lishment of more orderly trading in such 
securities.

Senate Report No. 379, 88th Congress, 1st 
Sess. (July 24, 1963), 28. The Special Study 
also observed that while the requirement 
with respect to delivery o f preliminary pros
pectuses “guarantees that original purchas
ers of registered issues receive the prelim- 
mary prospectuses, it  does not insure deliv- 
ery of any prospectuses to purchasers in the 
aftermarket who may be }n greater need of 
the disclosure than are original distributees.”  
twport, Part 1, pages 548 and 549.

All changes from the amendments as pro
posed for comment in 37 FR 16008 are here
a fte r  italicized.

Paragraph (a) (2) of Rule 256 is 
amended as follows:
§ 230.256 Filing and use of the offering 

circular.
(a ) * * *
(2) No securities of such issuer shall 

be sold under this regulation unless such 
an offering circular is furnished to the 
person to whom the securities are ex
pected to be sold at least 48 hours prior 
to the mailing of the confirmation of 
sale to such person, or is sent to such 
person under such circumstances that 
it would normally be received by him 48 
hours prior to his receipt of confirmation 
of the sale; Provided, however, I f  the is
suer is required to file reports pursuant 
to section 13(a) or 15(d) of the Securi
ties Exchange Act of 1934, as amended, 
the offering circular may be furnished 
with or prior to the confirmation of sale. 

* * * * *
(g) Sales by a dealer (including an 

underwriter no longer acting as an un
derwriter in respect of the security in
volved in such transaction) of securi
ties of an issuer not subject, immediately 
prior to the time of filing of notification 
on § 239.90 [Form 1-A] to the provisions 
of Sections 13(a) or 15(d) of the Securi
ties Exchange Act of 1934, as amended, 
offered pursuant to this regulation and 
taking place prior to the expiration of 
ninety days after the first date upon 
which the securities were bona fide of
fered to the public, shall not be ex
empt pursuant to this regulation unless:
(1) the dealer furnishes a copy of the 
then current offering circular to the pur
chaser prior to or with the purchaser’s 
receipt of the confirmation of the sale; 
or (2) the offering circular has previously 
been mailed or delivered to such pur
chaser. Failure by a dealer to comply 
with the provisions of this subparagraph 
shall not otherwise affect the availability 
of the exemption for any other person, 
including the aggregate amount of sec
urities exempted pursuant to § 230.254.

(h) The issuer or, if there is an under
writer, the underwriter shall provide rea
sonable quantities of copies of the offer
ing circular to any dealer on request 
prior to the expiration of ninety days 
after the first date upon which securities 
of such issuer were bona fide offered the 
the public pursuant to this regulation.

The foregoing amendments to Rule 
256 shall be effective on August 1, 1973 
and shall apply with respect to all o f
ferings exempt pursuant to Regulation 
A commenced on or after that date.
(Secs. 3 (b ), 19(a), 48 Stat. 75, 85, Sec. 209, 
48 Stat. 908, c.122, 59 Stat. 167, Pub. L. 91-565, 
84 Stat. 1480, 15 U.S.O. 77c(b), 77s(a)).

By the Commission.
[ seal] Sh ir l e y  E. H o llis ,

Recording Secretary.
June  1,1973.

[FR Doc.73-13110 Filed 6-28-73;8:45 am]

[Release 5396]

PART 2 3 1 — INTERPRETATIVE RELEASES
RELATING  TO  T H E  S EC UR IT IE S  ACT OF
1 9 3 3  A N D  GENERAL RULES A N D  REG
ULA TIO N S T H E R E U N D E R
P reparation and Filing o f Registration  

S ta tem en ts
The Securities and Exchange Commis

sion announced today the adoption of 
certain amendments to the Guides for 
Preparation and Filing of Registration 
Statements under the Securities Act of 
1933 (Securities Act Release 4936, as 
amended) (“Guides” ) [33 FR 186171. 
These amendments were first published 
in Securities Act Release 5279 (July 26,
1972) [37 FR 160101 as part of the series 
of proposals resulting from the Commis
sion’s Public Investigation in the Matter 
of the Hot Issues Securities Markets 
intended to improve the informational 
( “Hot Issues investigation” ) 1 and are 
intended to improve the informational 
content and dissemination of disclosure 
documents required to be filed in con
nection with public offerings of securi
ties of new ventures or first-time regis
trants. Some of the amendments, how
ever, are not limited to new ventures or 
new registrants and apply to any issuer 
filing on Form S -l 117 CFR 239.111 or 
S-2 [17 CFR 239.121.

First, the Commission has adopted new 
Guide 59, “Summary of Disclosure in the 
Prospectus,” requiring that prospectuses 
contained in a registration statement on 
Form S -l or S-2 filed by any registrant 
include, immediately following the cover 
page, a summary of the contents of the 
prospectus, highlighting the salient fea
tures of the offering with appropriate 
cross references to the prospectus. This 
summary should be placed on the first 
page of text and not on the inside cover 
page which contains the table of con
tents. In addition, the Guide would re
quire that summary financial informa
tion be included in the summary, but 
only for registration statements on Form 
S-l.

Second, Guide 16, “Disclosure with re
spect to Newly Organized Underwriting 
Firms,” has been amended to change the 
title to “Underwriters’ Experience and 
Due Diligence Inquiry,” and to add a 
paragraph relating specifically to the due 
diligence inquiry of underwriters of new 
or speculative issues. Information devel
oped in the Hot Issues Investigation and 
contained in the Special Study of the 
Securities Markets2 indicates that new 
and inexperienced underwriters often 
underwrite new or speculative issues, and 
that certain of these underwriters fail 
to make reasonable investigations to as
sure that registration statements con
tain full and fair disclosure. The new 
paragraph of Guide 16 provides that the 
staff may request that an underwriter

1File No. 4-148.
* Report of Special Study of the Securities 

Markets, Part 1, at 514 (1963),
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of a new or speculative issue furnish sup
plemental information not as a part of 
the registration statement to explain the 
steps taken to verify the information ap
pearing in the registration statement 
and to determine whether additional dis
closure is necessary in the prospectus.®

Third, a new paragraph has been 
added to Guide 5, “Preparation of Pro
spectuses,” which notes that stock 
phrases or “boiler plate” relating to sub
jects such as the company’s chances of 
success or competition often do not pro
vide meaningful disclosure. Such state
ments, therefore, should usually be ac
companied by a brief explanation of the 
basis for the statement and the effect 
such conditions may have on the business 
of the registrant. As proposed in Release 
33-5279, this paragraph also related to 
certain statements with respect to the 
status of material litigation. The Com
mission has determined to delete such 
reference since it might require disclo
sure of litigation strategy and defenses.

Fourth, another new paragraph has 
been added to Guide 5 to require dis
closure in preliminary prospectuses actu
ally circulated of the estimated maxi
mum offering price and number of shares 
or other units to be offered or, with re
spect to debt securities, the estimated 
principal amount to be offered for first 
time public offerings, with appropriate 
caveats as to the reliability of such esti
mates. The estimated maximum offering 
price may be higher or lower than the 
estimated maximum offering price re
quired to be stated for purposes of deter
mining the filing fee pursuant to Section 
6 of the Securities Act of 1933. The esti
mate required by Guide 5 may be in
cluded initially in a preliminary pro
spectus filed as an amendment after the 
initial filing of the registration state
ment and factors affecting the estimate 
may have changed between the date of 
filing and that date.® This amendment

8 Securities Act Release No. 5275 (July 26, 
1972) [37 PR 16011] contains an extensive 
discussion of the obligations of underwriters 
to make such investigations.

* The Commission’s authority to accelerate 
the effective date o f a registration statement 
pursuant to section 8(a) of the Act requires 
the Commission to have “due regard to the 
adequacy o f the information respecting' the 
issuer theretofore available to the public 
• * *.”  The Commission has indicated that, 
as a condition of acceleration of a registra
tion statement of an issuer not subject to 
section 13(a) or 15(d) of the Exchange Act, 
prospectuses should be furnished to persons 
to whom an underwriter expects to confirm 
sales at least 48 hours in advance of mailing 
o f confirmations. See Securities Act Release 
No. 4968 (April 24, 1968) [34 FR 7235] and 
Rule 460 [17 CFR 230.460] under the Act. 
The Special Study of Securities Markets in 
Part 1 of its Report at page 548 observed that 
the requirement o f distributing prospectuses 
to each customer to whom underwriters ex
pect to confirm “has the desirable effect of 
insuring dissemination to investors of infor
mation in the statutory prospectus prior 
to the effective date and prior to the time 
that investors are committed to their pur
chases.” Reference also is made to Rule 457
(a) [17 CFR 230.457(a) ] under the Securities 
Act which requires that the computation of

to Guide 5 results from information ob
tained in the Commission’s Hot Issue In 
vestigation, which indicated both the 
necéssity for and feasibility of having 
pricing information disclosed in prelimi
nary prospectuses circulated in connec
tion with public offerings of securities 
by issuers that are not subject to the 
reporting provisions of sections 13(a) 
and 15(d) of the Securities Exchange Act 
of 1934 (Exchange A ct).

Fifth, the Commission calls to the at
tention of registrants and those persons 
who assist them in preparing registration 
statements that the registration forms in 
general use for first time registrants re
quire disclosure of the method by which 
the price of the offering is to be deter
mined.5 Prospectuses often contain the 
statement that “ the initial public offering 
price has been arbitrarily determined by 
the company” or that “such price has 
been established by negotiations between 
the underwriter and the registrant.” An 
additional paragraph has been added to 
Guide 5 requiring that such bare bones 
statements be amplified by disclosure of 
factors that were considered in estab
lishing the offering price and also requir
ing an estimate of the value placed on 
outstanding securities of the registrant 
as a result of the estimated offering price. 
The Commission also has observed that 
the pricing of securities to be offered by 
new ventures often results in an aggre
gate value being placed on the outstand
ing shares of the issuer which bears little 
or no relationship to the issuer’s assets, 
earnings or other criteria of value. There
fore, a paragraph has been added to 
Guide 5 to require disclosure, if true, that 
such aggregate value has no relationship 
to such criteria.

The amendments adopted today are 
similar in substance to those proposed in 
Release 5279. However, they have been 
revised in various respects in light of 
comments received from the public. Two 
revisions especially should be noted: first, 
the requirement that the summary con
tain a description of the issuer’s business 
plans has been revised to apply only to 
those issuers required to disclose such 
plans in filings on Form S -l or S-2 (See 
Securities Act Release 5395, issued today) 
[38 F.R. 172021 and second, summariza
tion of material risks in the summary 
statement will not be required where a 
company includes an introductory state
ment containing such information pur
suant to Guide 6 of the Guides.

Commission action. Pursuant to au
thority set forth in sections 6, 7, 10 and 
19(a) of the Securities Act of 1933, thè 
Commission hereby adopts Guide 59 and 
amends Guides 5 and 16 of section 231 
of Chapter n  of Title 17 of the Code of

the filing fee be based on a “bona fide esti
mate of the maximum offering price.”  For 
purposes of Rule 457(a) and the amendment 
to Guide 5, it should be noted that although 
the two estimates might not be the same, the 
estimates used in both instances must be 
bona fide.

«Form S -l [17 CFR 239.11], Item 1, Dis
tribution Spread, Instruction 2; and Form 
S-2 [17 CFR 239.12], Item 1, Distribution 
Spread, Instruction 2.

Federal Regulations all as set forth be
low:

I. Guide 59. Summary of disclosure in the 
prospectus.

Immediately following the cover page of 
the prospectus contained in registration 
statements on Form S -l or S-2, there sha,u 
be set forth a short summary of the contents 
of the prospectus highlighting the salient 
features o f the offering with appropriate 
cross reference to more detailed discussions 
elsewhere in the prospectus. It  should include 
items such as:

a. A brief description of the registrant’s 
business;

b. I f  the registrant has not previously filed 
a registration statement under the Securities 
Act or under the Securities Exchange Act of 
1934 and has not received revenues from 
operations for each of the three fiscal years 
immediately prior to the filing of the regis
tration statement, a brief description of the 
information relating to registrant’s plan of 
operation required by Instruction 9 to Item 
9(a) o f Form S -l or Instruction 8 to Item 
4(a) of Form S-2;
... c. A brief statement of the use of the pro
ceeds of the offering;

d. Where the registrant is not required to 
provide an introductory statement pursuant 
to Guide 6, a brief statement of any material 
risks connected with the offering such as the 
registrant’s inability to obtain necessary ad
ditional financing or the possibility that its 
products may not be marketed successfully. 
I f  the registrant is required to provide an 
introductory statement pursuant to Guide 6, 
the summary should include a cross refer
ence to such statement; and

e. Summary financial information in reg
istration statements on Form S-l, Including 
a concise statement of any qualifications in 
the auditor’s opinion. This should be pre
sented in substantially the following form 
(where necessary to indicate a material ad
verse trend,- corresponding information 
should also be provided for the previous year 
or years). Registrant should be prepared to 
update the summary financial information.

Financial Information (See PP. And )

Year Quarter ended
Ended

19 19 19

INCOME STATEM E N T
Net Sales and Operating

Revenues and other 
Revenues_______________ $ $ $

Income before extraordinary
$item s .._____ ________________ $ $

Net income______ ________ $ $ $
B ALA N C E  SHEET (at end

of period):
$Working Capital__________ $ $

Total assets______________ .
Total assets less deferred

$ $ $

research and develop
ment charges and excess 
of cost of assets acquired 
over book value___ . . .__ $ $ $

$ $ $
Shareholders’ equity______________
P E R  SHARE*

$ $ $

Income per common share
before extraordinary 
items___________________ $ $ $

Extraordinary Items--------
N et income per common

$ $ $

share (and common share 
equivalents, i f  applicable). . $ $ $

Net income per share on a
$ $fully diluted basis--------- $.

----- ---- -

*Average number of shares of common stock outstanding
during each period was----(as adjusted to given eu&*
to stock dividends or stock splits).

II. Guide 16. Underwriters' experience 
and due diligence inquiry.
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Guide No. 16 is amended by adding 
thereto, the following paragraph:

* * * * * -
Where a new or.speculative issue of securi

ties is being registered, the Division may re
quest the underwriter of the issue to explain 
supplementally the steps taken to verify the 
disclosure in the prospectus and the Division 
will take into consideration such information 
in determining what action is to be taken in 
processing the registration statement, in
cluding whether additional disclosure is re
quired.

HI. Guide 5. Preparation of prospec
tuses.

Guide No. 5 is amended by adding 
thereto, the following paragraphs:

Stock phrases such as “There can be no 
assurance that the registrant will succeed in 
developing a commercial market for its prod
uct” or “A substantial number of companies 
that are engaged in the same business as the 
registrant have greater financial resources, 
experience and are better known to the pub
lic than registrant” or “ In the opinion of 
management the unfavorable determination 
of any pending litigation would have no ma
terial effect on the business or financial con
dition o f the company,”  may not provide 
meaningful disclosure unless accompanied 
by a brief explanation of the basis for such 
statements or the effect such conditions may 
have on the business of the registrant.

In addition, for registrants not subject to 
the reporting provisions of sections 13(a) or 
15(d) of the Securities Exchange Act of 1934, 
as amended, immediately prior to the filing 
of the registration statement, the disclosure 
on the cover page of a preliminary prospectus 
that is circulated should include a bona fide 
estimate o f the range of the maximum o f
fering price and maximum number of shares 
or other units of securities to be offered, or 
a bona fide estimate o f the principal amount 
of debt securities to be offered.

Such statements as “The initial public 
offering price has been determined through 
negotiations between the underwriter and 
the company,”  do not provide meaningful 
disclosure. Accordingly, such “bare bones” 
disclosure should be amplified by disclosing 
the various factors that were considered in 
determining the price for the securities to be 
offered. There also should be included, with 
appropriate cross reference to disclosure 
elsewhere in the prospectus, a statement 
of the value placed on the outstanding se
curities of the registrant as a result of 
such estimated price with appropriate ca
veats as to the reliability of such estimates. 
Such disclosure also should include, i f  true, 
reference to the fact that such value may 
bear no relationship to the assets, earnings 
or other criteria of value applicable to the 
registrant.

The foregoing amendments will be ef
fective on August 1, 1973 and will apply 
to registration statements filed on or af
ter that date, but not to registration 
statements filed before that date.
(Secs. 6, 17, 10, 19 (a ) , 48 Stat. 78, 81, 85, Secs. 
205, 209, 48 Stat. 906, 908, Sec. 8, 68 Stat. 685, 
Sec. 1, 79 Stat. 1051, 15 U.S.C. 77f, 77g, 771, 
77s(a))

By the Commission.
[seal] Sh ir l e y  E. H o llis ,

Recording Secretary.
June 1,1973.
[PR Doc.73-13109 Piled 6-28-73;8:45 am]

RULES AND REGULATIONS

[Releases 33-5398, 34-10181, IA-377]

PART 2 3 1 — INTERPRETATIVE RELEASES  
RELATING  TO  T H E  S EC UR ITIES  ACT OF  
1 9 3 3  A N D  G ENERAL RULES A N D  REGU
LATIO NS TH E R E U N D E R

PART 2 4 1 — INTERPRETATIVE RELEASES  
RELATING TO  T H E  S EC UR ITIE S  EX
CHANGE ACT OF 1 9 3 4  A N D  GENERAL  
RULES A ND  REGULATIO NS TH ER E 
U N D E R

PART 2 7 6 — INTERPRETATIVE RELEASES  
RELATING TO  T H E  IN V E S TM E N T AD 
VISERS ACT OF 1 9 4 0  A N D  GENERAL  
RULES A N D  REGULATIO NS TH ER E 
U ND E R

Obligations o f U nderw riters W ith Respect 
to  D iscretionary Accounts

In conjunction with amendments an
nounced today by the Commission to 
require, inter alia, more meaningful dis
closure with respect to certain new ven
tures,1 the Commission is issuing this 
release to remind1 underwriters of the 
general obligations under the federal 
securities laws in connection with 
accounts of their customers over which 
they exercise investment discretion. The 
purpose of this release is to focus atten
tion on the activities of underwriters of 
new issues. As a result o f testimony ad
duced during the Commission’s public 
investigation In the Matter of Hot Issues 
Securities Markets,* and the Commis
sion’s study of the securities markets 
conducted in 1963,® it appears that under
writers of new issues on occasion place 
such issues in the accounts of their 
customers over which these underwriters 
exercise investment discretion.

All brokers and dealers in securities 
assume certain obligations to their cus
tomers by virtue of the antifraud pro
visions of the federal securities laws,4 
and otherwise. These obligations depend 
in part, on the relationship between the 
broker-dealer and depend, in part, on the 
relationship between the broker-dealer 
and the customers involved. While dis
cretionary accounts serve an important 
and needed function for small, as well as 
large, investors, brokers and dealers ex
ercising investment discretion for their 
clients are fiduciaries5 with the highest

1 See Securities Act Release No. 5395 
(June 1, 1973).

2 Securities and Exchange Commission File 
No. 4-148. -

31 Securities and Exchange Commission, 
Report of Special Study of Securities Markets, 
H.R. Doc. No. 95, 88th Cong., 1st Sess. 522-528, 
554-555 (1963).

* See Sections 15(c)(1 ) and 10(b) of the 
Securities Exchange Act of 1934, 15 U.S.C. 
7 8 o (c )(l) and 78j(b), as well as Rules 
15cl—2, 15cl—6,' 15cl—7 and 10b—5 promulgated 
thereunder, 17 CPR 240.15cl-2, 240.15cl-6, 
240.15cl-7 and 240.10b-5, Section 17(a) of the 
Securities Act of 1933, 15 U.S.C. 77q(a), and 
Section 206(3) of the Investment Advisers 
Act of 1940, 15 U.S.C. 80b-6(3).

5 See e.g., G . A lex  H ope, 7 S.E.C. 1082, 1083 
(1940),; Norris & Hirshberg, Inc. v. Securities 
and Exchange Commission, 177 F. 2d 228 
(C.A.D.C., 1949). See also, Hughes v. Securi
ties and Exchange Commission, 174 F. 2d 969 
(C.A.D.C., 1949).
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obligation to deal fairly with these dis
cretionary accounts.6 Among the obliga
tions imposed upon such fiduciaries is 
the requirement that they disclose any 
conflicts of interest they may have when 
effecting transactions for their discre
tionary accounts. The Commission and 
the courts have made clear that a poten- 
tion conflict of interest arises where any 
broker or dealer having a self-interest 
with respect to a particular transaction 
or security also offers investment advice 
or exercises investment discretion with 
respect to that transaction or security.7

An underwriter of any offering has a 
self-interest in the success of that offer
ing and in disposing of his commitment. 
The placement of a portion of that of
fering in discretionary accounts thus 
raises such a potential conflict of inter
est. It is a violation of the antifraud 
provisions of the federal securities laws 
if such an underwriter fails to make full 
and effective disclosure of this conflict 
to the customers involved. Full and effec
tive disclosure, where the underwriter 
acts as a principal, generally will require 
disclosure to and the consent of its 
clients
not only that [the underwriter] proposes to 
deal with them for [its] own account but 
also o f all other facts which may be material 
to the formulation of an independent opinion 
by the client as to the advisability of enter
ing into the transaction.8

By the Commission.
[seal] Sh ir l e y  E. H o ll is ,

Recording Secretary.
June  1, 1973.
[FR Doc.73-13111 Filed 6-28-73:8:45 am]

6 See, e.g., Arleen W. Hughes, 27 S.E.C. 629, 
639 (1948), affirmed, Hughes v. Securities and 
Exchange Commission, 174 F. 2d 969 
(C.A.D.C., 1949). Of course, any broker or 
dealer, whether dealing with discretionary or 
other accounts and whether or not dealing 
as principal with such accounts, represents 
that his customer “will be dealt with fairly, 
and in accordance with the standards of the 
profession.”  Duker & Duker, 6 S.E.C. 386, 388 
(1939). Accord, Hanly v. Securities and Ex
change Commission, 415 F. 2d 589 (C.A. 2, 
1969); Charles Hughes & Co. v. Securities 
and Exchange Commission, 139 F. 2d 434 
(C.A. 2, 1943), certiorari denied, 321 U.S. 786 
(1944); G. Alex Hope, 7 S.E.C. 1082 (1940); 
Allender Co., Inc., 9 S.E.C. 1043 (1941); Jack 
Goldberg, 10 S.E.C. 975 (1942); William J. 
Stelmack Corp., 11 S.E.C. 601 (1942); J. Lo
gan & Co., 41 S.E.C. 88 (1962).

7 See e.g., Mason, Moran & Co., 35 S.E.C. 84, 
89-90 (1953); Walter S. Grubbs, 28 SJ2.C. 322 
(1948); Norris & Hirshberg, Inc., 21 S.E.C. 865 
(1946), affirmed, Norris & Hirshberg, Inc. v. 
Securities and Exchange Commission, 177 F. 
2d 228 (C.A.D.C., 1949); Allend er Co., Inc., 9 
S.E.C. 1043 (1941); Affiliated Ute Citizens of 
Utah v. United States, 406 U.S. 128 (1972); 
Chasins v. Smith, Barney & Co., Inc., 438 F. 
2d 1167 (C.A. 2, 1970).

8 Arleen W. Hughes, 27 S.E.C. 629, 637 
(1948), affirmed, Hughes v. Securities and Ex
change Commission, 174 F. 2d 969 (CA..D.C., 
1949). See also, section 206(3) of the Invest
ment Advisers Act.
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[Release Nos. 33-5395, 34-10180]

PART 2 3 9 — FORM S PRESCRIBED U ND E R
T H E  S EC UR ITIES  ACT OF 1 9 3 3

PART 2 4 0 — G ENERAL RULES A N D  REGU
LATIO NS, S EC UR ITIE S  EXCHANGE ACT 
OF 1 9 3 4

PART 2 4 9 — FORM S, S ECURITIES  
EXCHANGE ACT O F 1 9 3 4

N ew  Ventures; M eaningful D isclosure
Notice of adoption of amendments to 

registration Forms S -l (17 CFR 239.11) 
and S-2 (17 CFR 239.12) under the Se
curities Act of 1933 and to Forms 10 (17 
CFR 249.210) 10-K (17 CFR 249.310) 
and 10-Q (17 CFR 249.308a) and rules 
13a-13 (17 CFR 249.13a-13) and 15d-13 
(17 CFR 249.15d-13) under the Securi
ties Exchange Act of 1934: to require 
more meaningful disclosure with respect 
to all registrants; and to require more 
meaningful disclosure with respect to 
certain new ventures; to further conform 
the disclosure provisions of those Acts 
as they apply to all registrants and of 
other proposals.

The Securities and Exchange Com
mission (Commission) has adopted 
amendments to certain of its registra
tion and reporting forms to require, 
among other things, more meaningful 
disclosure relating to all registrants, in
cluding information concerning the 
status of the development of new prod
ucts and general competitive conditions, 
the position of the issuer in the industry 
in which it operates, and, in the case 
only of certain registrants offering se
curities to the public for the first time, 
a description of their plans of operation. 
The Commission believes that disclosure 
of such plans relating to new ventures is 
particularly necessary, since, generally 
there is an absence of historical infor
mation available to the public concerning 
such ventures in the form of reports 
filed with the Commission or published 
by financial services. In addition, invest
ing in this type of venture may involve 
a greater risk of loss. Also, the Commis
sion by adopting certain of these amend
ments has further conformed the dis
closure requirements of the Securities 
Act of 1933 (Act) and the Securities 
Exchange Act of 1934 (Exchange Act) 
as they apply to all registrants by elimi
nating differences in the disclosure re
quirements among Forms S - l1 [17 CFR 
239.111 and S-22 [17 CFR 239.12] under 
the Act and 103 [17 CFR 249.210] and 
10-K i [17 CFR 249.310] under the Ex
change Act. The Commission also has 
adopted certain amendments to Rules 
13a-13 [17 CFR 240.13a-13] and 15d-13 
[17 CFR 240.15d-13] and Form 10-QB

1 General form for registration of securities 
under the Act for which no other form is 
authorized or prescribed.

2 Form for registration of securities under 
the Act of commercial and industrial com
panies in the development stage.

»General form for registration of securi
ties pursuant to section 12 of the Exchange 
Act.

* General form for annual reports pursuant 
to section 13(a) of the Exchange Act.

»General form for quarterly reports pur
suant to section 13a of the Exchange Act.

[17 CFR 249.308a] under the Exchange 
Act to delete the exemption for regis
trants in the promotional or development 
stage (other than mining companies) 
from filing quarterly reports on Form 
10-Q and to amend that form to require 
such registrants to file certain financial 
statements.

These amendments to Forms S -l, S-2, 
10, 10-K and 10-Q were proposed in 
Securities Act Release 5276 on July 26, 
1972 [37F.R. 16016] and in Exchange Act 
Release 9673 [37 FR 16023] on that date. 
For the convenience of registrants and 
those advising them a chart indicating 
the types of registrants to which the 
amendments apply is attached to this 
release.

Certain of these amendments are 
designed to result in disclosure of more 
meaningful information concerning all 
registrants and to communicate more 
effectively to the investing public the 
economic realities concerning new regis
trants. It should be noted that the pro
posed amendments to Form 10-K would 
only have required a description of mate
rial changes in the registrant’s business 
that occurred in the last fiscal year. The 
description of business item in Form 
10-K, as adopted, requires a brief de
scription of the registrant’s business, 
which is an existing requirement, and 
material changes in such business that 
occurred during the fiscal year. The 
Commission believes that retaining the 
requirement for a brief description of 
business will make reports on Form 10-K 
understandable without the need to refer 
to other forms or reports.

The amendments to 1933 Act registra
tion forms and 1934 Act registration and 
reporting forms will require, as part of 
the description of all registrants’ busi
nesses, in addition to the required 
description of the business done and 
intended to be done and without 
limiting that requirement, specific 
disclosure in cases where the reg
istrant proposes to enter or where 
it has recently entered a new line of 
business or introduced a new product 
involving the investment of a material 
amount of its assets. The amendments 
are not designed to require premature 
disclosure of confidential business in
formation 8 or other information not pre
viously publicly announced or otherwise 
made public which would result in sig
nificant competitive disadvantages to 
the issuer without corresponding bene
fits for investors. The Commission has 
determined not to adopt its proposal to 
require disclosure with respect to market 
studies, since, at this time, there are un
resolved questions about the reliability 
of market studies generally. Moreover, 
the substance of the disclosure sought 
will be obtained by other requirements 
relating to product development and 
competition. Disclosure will be required

« In  this connection, Rules 171 [17 CFR 
230.171] (Disclosure Detrimental to the Na
tional Defense or Foreign Policy) and 485 
[17 CFR 230.485] (Contracts in General 
under the Securities Act presently limit the 
disclosure of certain information.

where the absence of any such study is 
material. Also such studies will continue 
to be required to be furnished supple- 
mentally, but not as a part of the regis
tration statement or report. The staff 
will then be able to review such studies 
and suggest additional disclosure if 
appropriate.

With respect to disclosure of competi
tive conditions in the industry all regis
trants will be required to disclose, where 
available, more meaningful information 
concerning the methods of competition in 
the industry (e.g., price, service, war
ranty or product performance). This type 
of information is generally obtained by 
venture capitalists and underwriters in 
considering their investment decisions. 
The amendments require such informa
tion to be made available to the invest
ing public. This disclosure requirement 
has been revised in light of comments to 
better define the circumstances qnder 
which such information is required to be 
disclosed. A  registrant will not be re
quired to disclose information concern
ing other companies in an industry if the 
registrant cannot obtain such informa
tion without unreasonable effort or ex
pense or if such information is peculiarly 
within the knowledge of a person not af
filiated with the registrant.

Where a company is filing for the first 
time on Form S-l, S-2 or Form 10, and 
such company (including predecessors) 
has not received revenues from opera
tions for each of the three fiscal« years 
immediately prior to the filing of the 
registration statement, the registrant’s 
plan of operation for the remainder of 
the fiscal year or, if the registration state
ment is filed in the second half of the 
fiscal year, the registrar's plan through 
the first half of the next year, will be 
required to be described. This description 
will include a narrative statement indi
cating the registrant’s opinion as to the 
period of time that the proceeds of the 
offering will satisfy its cash requirements 
and whether in the next six months the 
registrant will have to raise additional 
funds to meet the expenditures required 
for operating its business. The basis for 
such opinion will be required to be stated. 
In addition, where such narrative is based 
on a cash budget, such budget will be 
required to be furnished to the Commis
sion as supplemental information, but 
not as a part of the registration state
ment.

The Commission has determined not to 
adopt at this time, but is not withdraw
ing, the proposal to require certain reg
istrants to disclose in the registration 
statement cash budgets, if available. This 
proposal will be reconsidered in light of 
Securities Act Release 5362 (February 2,
1973) 138 FR 72201 announcing the Com
mission’s determinations with respect to 
the filing of projection information and 
subsequent implementing releases, as well 
as experience in administering the new 
disclosure requirements. The Commis
sion believes at present that registrants 
with limited track records may not have 
the experience, expertise or resources to 
prepare reliable cash budgets, particu
larly since such budgets are based, in 
part, on projection of sales or revenues,
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and that the liability exposure resulting 
from use of unreliable budget informa
tion might restrict the raising of capital 
by such registrants. As it indicated in 
Release 33-5362, the Commission is con
sidering proposing for comment a rule 
which would provide that where a projec
tion has a reasonable basis and is care
fully reviewed, liability under the federal 
securities laws would not result solely 
from the fact that actual results turn out 
to be different from projected results. 
The Commission’s final determination 
with respect to such a rule would also 
affect its reconsideration of the proposal 
relating to cash budgets.

In light of the above, the Commission 
also determined not to adopt at this time, 
but is not withdrawing, the proposed 
amendments to Forms 10-Q and 10-K 
relating to updating of cash budgets for 
a period of two years.

In addition, since disclosure relating 
to the performance and background of 
management of the issuer is material to 
(investment decisions, the Commission 
had adopted additional disclosure re
quirements in this area which apply to 
all registrants. The 10-year litigation 
history requirement pertaining to di
rectors now contained in Form 10 and 
10-K has been added to the correspond
ing items in Form S -l and S-2 and 
broadened to cover executive officers iri 
all those forms. The disclosure required 
concerning officers and directors will be 
standardized in the foregoing forms and 
additional explanation will be required 
as to the nature of the responsibilities of 
these individuals in prior positions. In 
addition, registrants which are not sub
ject to thfe reporting provisions of the 
Exchange Act will be required to dis
close in Forms 10, S -l and S-2 the ex
perience of certain key persons such as 
research scientists and production and 
sales managers, who, although not ex
ecutive officers, are expected to make 
significant contributions to the business 
of the registrant. The proposed require
ment for disclosure of salaries of officers 
and directors during previous employ
ment has not been adopted, since public 
comments indicated that it would not 
provide meaningful information to in
vestors and that it would result in per
sonnel problems.

Further, in order to provide material 
information to investors concerning 
certain practices which may affect after- 
market trading in securities that are 
being offered, the items in Forms S -l 
and S-2 relating to the plan for the 
distribution of the securities to be reg
istered by companies not subject to the 
Periodic reporting provisions of sections 
13(a) and 15(d) of the Exchange Act, 
have been amended to require disclosure 
of the principal underwriters’ inten
tions to confirm sales to their discretion

ary accounts.7 In addition to the dis
closure required in the registration state
ment, the Commission, as discussed in 
Securities Act Release No. 5398 [38 F.R. 
17201], issued today, cautions under
writers that full and effective disclosure, 
where the underwriter act as a principal, 
generally will require disclosure to and 
the consent of its clients.

All first time registrants will also be 
required to undertake on Form S -l or 
S-2 to provide to underwriters certifi
cates for the securities to be offered in 
such a manner as to permit prompt de
livery by underwriters to purchasers. The 
obligation to deliver such securities re
mains that of the underwriter. The 
underwriter will be required to indicate 
in connection with a request for acceler
ation that the issuer has been requested 
to provide certificates to the underwriter 
to permit prompt delivery to purchasers. 
Although this requirement for notifica
tion was not proposed for comment, the 
Commission finds it is not a substantive 
disclosure requirement and that it merely 
relates to advice which should be given 
to the Commission for its information to 
assist in administering the securities 
laws and publication for comment is not 
required pursuant to the Administrative 
Procedures Act.

Current financial information with re
spect to companies in the promotional or 
development stage is of material impor
tance. Consequently, Rules 13a-13 and 
15d-13 under the Exchange Act have 
been amended to delete that part of sub- 
paragraph (b )(5 ) of each rule which 
presently exempts such companies from 
filing quarterly reports on Form 10-Q. 
The exemption for certain mining com
panies in the promotional or develop
ment stage remains. Form 10-Q has

7 Testimony during the Commission’s 
Public Investigation in the Matter of the 
Hot Issues Securities Markets (Pile No. 
4-148) indicates that underwriters of securi
ties of new ventures may confirm sales of 
a material portion of the securities offered 
to their discretionary accounts. The Spe
cial Study of Securities Markets noted 
that underwriters restricted the supply of 
new issues by, among other methods, al
lotting securities to discretionary accounts 
Report of Special Study o f Securities 
Markets of the Securities and Exchange 
Commission, Part I  at 555 (1963). More 
recently, a study of hot issues prepared for 
the Attorney General of the State of New 
York pointed out that the purchase of new 
issues for discretionary accounts gave the 
underwriter a large degree of effective trad
ing control and recommended “ that con
sideration Should be given to prohibitions 
or limitations on the sale of new issue se
curities to discretionary accounts controlled 
by the underwriter in a manner that could 
easily result in the manipulation of the 
market for the new issue.” A  Report to the 
Attorney General of the State of New York 
at 9, 37-38 (1969).

been amended to require that companies 
in the promotional or development stage 
submit the financial statements required 
by Rules 5A-02 [17 CFR 210.5a-02] and 
5A-06 [17 CFR 210.5a-06] of Regulation 
S-X [17 CFR 210.1-01 et seq.] in lieu of 
those called for by Parts A  and B of the 
form. As originally proposed for com
ment, those financial statements would 
have also included those required by 
Rules 5A-03, [17 CFR 210.5a-03] 5A-04 
[17 CFR 210.5a-04] and 5A-05 [17 CFR 
210.5a-05] of Regulation S-X. Such fi
nancial statements will not be required 
by the amendment as adopted, because 
the Commission believes that they would 
not provide benefitg to investors com
mensurate with the burdens which would 
be imposed on registrants in preparing 
such statements.

Commission action. Pursuant to au
thority set forth in sections 6, 7, 10 and 
19(a) of the Securities Act of 1933, as 
amended, the Securities and Exchange 
Commission hereby amends §§ 239.11 and 
239.12 of Chapter I I  of Title 17 of the 
Code of Federal Regulations all as set 
forth below: I. § 239.11 [Form S - l ]— 
Items 2, 9,16 and 17 of § 239.11 of Chap
ter I I  of Title 17 of the Code of Federal 
Regulations would be amended as fol
lows:

Item 2. P la n  o f  d istribu tion .

The following new paragraph (d) is 
added to item 2:

* * * * *
(d ) I f  the registrant was not, immediately 

prior to the filing o f the registration state
ment, subject to.the requirements of Section 
13(a) or 15(d) of the Securities Exchange 
Act o f 1934, identify any principal under
writer that intends to confirm sales to any 
accounts over which it exercises discretionary 
authority and include an estimate o f the 
amount of securities so intended to be con
firmed.

Instruction. The response to this item 
shall be contained in a pre-effective amend
ment which will be circulated i f  the infor
mation is not available when the registra
tion statement is filed.

* * * * *
Item 9. D escrip tion  o f  business.
(a ) Describe the business done and in

tended to be done by the registrant and its 
subsidiaries and the general development of 
such business during tfie past five years, or 
such shorter period as the registrant may 
have been engaged in business. The descrip
tion shall include information as to matters 
such as the foUowing:

(1) Competitive conditions in the industry 
or industries involved and the competitive 
position of the registrant, i f  known or reason
ably available to the registrant. I f  several 
products or services are involved, separate 
consideration shall be given to the principal 
products or services or classes o f products or 
services. (Formerly Item 9 (e ).)

(2) I f  a material part of the business is 
dependent upon a single customer or a few 
customers, the loss o f any one or more of
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whom would have a materially adverse effect 
on the business of the registrant, the name of 
the customer or customers, their relation
ship, if any, to the registrant and material 
facts regarding their importance to the busi
ness of the registrant. (Formerly Item 9 (c ).)

(3) The principal products produced and 
services rendered by the registrant, the prin
cipal markets for, and methods of distribu
tion of, such products and services, including 
any significant changes in the kinds of prod
ucts produced or services rendered, or in the 
markets or methods of distribution, during 
the past three fiscal years.

(4) To the extent that information con
cerning backlog is material to an under
standing of the business of the registrant, 
the dollar amount of backlog orders believed 
to be firm, as of a recent date and as of a 
comparable date in the preceding fiscal year, 
together with an indication of the portion 
thereof not reasonably expected to be filled 
within the current fiscal year, and seasonal 
or other material aspects of the backlog.

(5) The sources and availability of raw 
materials essential to the business.

(6) The importance to the business and 
the duration and effect of, all material 
patents, trade marks, licenses, franchises and 
concessions held.

(7) (a) The estimated dollar amount spent 
during each of the last two fiscal years on 
material research activities relating to the 
development of new products or services or 
the improvement of existing products or serv
ices, indicating those activities which were 
company-sponsored and/or those which were 
customer-sponsored.

(b ) In  addition to the description of the 
business done and intended to be done re
quired by paragraph 9(a) and without lim it
ing that requirement, if there has been a 
public announcement of, or if information 
otherwise has become public about, a new 
product or line of business requiring the in
vestment of a material amount of total assets, 
a description of the status of such product or 
line (e.g., wheher in the planning state, 
whether prototypes exist, the degree to which 
product design has progressed or whether 
further engineering is necessary). -

(c) Where material, state the approximate 
number of employees engaged fulltime in 
each of the activities described in (a) above 
during each fiscal year and in (b ) above.

Note: Item 9(a) (7) (b ) requires a descrip
tion of the status of product development in 
addition to the description of the business 
done and intended to be done required by 
paragraph 9 (a). Item 9 (a )(7 )(b ) is not in
tended to require disclosure of otherwise 
non-public corporate information the dis
closure of which would adversely affect the 
registrant’s competitive position. Paragraph
(a) requires disclosure of financial informa
tion relating to research and development 
activities. Subparagraph (b ) is intended to 
elicit additional specific information only 
where there has been a public announcement 
or where information has otherwise become 
public concerning a new product or line ot 
business requiring the investment of a mate
rial amount of total assets.

(8) The number of persons employed by 
the registrant.

(9) The extent to which the business of 
the registrant or a material portion thereof 
is or may be seasonal.

Instructions. 1. I f  the registrant proposes 
to enter, or has recently entered or intro
duced a new line of business or product re
quiring the investment of a material amount 
of its total assets, provide as supplemental in
formation at the time of filing of the registra
tion statement, but not as a part thereof, a 
copy of any studies conducted or performed 
by or for the registrant relating to such busi

ness or product as required by Guide 42 of 
the Guides for the Preparation and Filing 
of Registration Statements [33 F.R. 18617], 
and a statement as to the actual or proposed 
use of such study. I f  any such study is not 
available at the time of filing, it  should be 
provided as soon thereafter as practicable. 
Where material, disclosure in the registra
tion statement of the absence of such a study 
is required.

2. The principal methods of competition 
(e.g., price, service, warranty or product per
formance) should be identified and positive 
and negative factors pertaining to the "com
petitive position of the registrant, to  the 
extent* that they exist, should be explained 
if known or reasonably available to the reg
istrant. An estimate of the number of com
petitors should be included, and, where ma
terial, the particular markets in which the 
registrant competes should be identified. 
Where one or a small number of competitors 
are dominant, they should be identified.

3. Where material to understanding the 
registrant’s business, the registrant’s and in
dustry practices and conditions as they relate 
to working capital items should be explained 
(eg., where the registrant’s business is highly 
seasonal: where the registrant is required 
to carry significant amounts of inventory to 
meet rapid delivery requirements of cus
tomers or to assure itself of a continuous 
allotment of goods from suppliers: or where 
the registrant has provided extended pay
ment terms to customers).

4. The description shall not relate to the 
powers and objects specified in the charter, 
but to the actual business done and intended 
to be done. Include the business of subsidi
aries and affiliates of the registrant insofar 
as is necessary to understand the character 
and development of the business conducted 
by the total enterprise. (Formerly Instruc
tion 1 to Item 9 (a ).)

5. Disclosure relating to environmental 
matters—No Change.

6. In describing developments, informa
tion shall be given as to matters such as the 
following: the nature and results of any 
bankruptcy, receivership or similar proceed
ings with respect to the registrant or any 
of its significant subsidiaries; the nature and 
results of any other material reorganization, 
readjustment or succession o f the registrant 
or any of its significant subsidiaries; the ac
quisition or disposition of any material 
amount of assets otherwise than in the ordi
nary course of business; and any material 
changes in the mode of conducting the busi
ness. (Formerly Instruction 2 to Item 9 (a ).)

7. The business of a predecessor or pred
ecessors shall be deemed to be the business 
of the registrant for the purpose of this item. 
(Formerly Instruction 3 to Item 9 (a ).)

8. Appropriate disclosure shall be made 
with respect to any material portion of the 
business which may be subject to renegotia
tion of profits or termination of contracts or 
subcontracts at the election o f the Govern
ment. (Formerly Instruction 4 to Item 9 (a ).)

Note: The following instruction (9) ap
plies only to registrants filing a registration 
statement under the Securities Act for the 
first time, who (including predecessors) have 
not received revenues from operations for 
each of the three fiscal years immediately 
prior to the filing of the registration state
ment. No response is required if similar in
formation has previously been filed for a 
prior period in a registration statement on 
Form 10 [17 CFR 249.210] effective under the 
Securities Exchange Act of 1934.

9. Describe, i f  formulated, the registrant’s 
plan of operation for the remainder of the 
fiscal year, i f  the registration statement is 
filed prior to the end of the registrant’s 
second fiscal quarter. Describe, i f  formulated,

the registrant’s plan of operation for the 
remainder of the fiscal year and for the 
first sixth months of the next fiscal year, if 
the registration statement is filed subsequent 
to the end of the second fiscal quarter. If 
such information is not available, the reasons 
for its not being available should be stated. 
Disclosure relating to any plan should in
clude such matters as:' *

(a ) A statement in narrative form indi
cating the registrant’s opinion as to the 
period of time that the proceeds from the 
offering will satisfy cash requirements and 
whether in the next six months it  will be 
necessary to raise additional funds to meet 
the expenditures required for operating the 
business of the registrant. The basis for such 
opinion shall be set forth with specificity 
and categories of expenditures and sources 
of cash resources shall be identified. Amounts 
of expenditures and cash resources need not 
be provided. In  addition, if the narrative 
statement is based on a cash budget, such 
budget should be furnished to the Commis
sion as supplemental information, but not 
as a part of the registration statement.

(b) An explanation of material product 
research and development to be performed 
during the period covered by the plan, in
cluding, in addition to the description of

•the business done and intended to be done 
required by paragraph 9(a) and without 
limiting that requirement, where there has 
been a public announcement of or such in
formation has otherwise become public 
about a new product or line of business' re
quiring the investment of a material amount 
of total assets, a description of the status of 
such product or line (e.g., whether in the 
planning stage, whether prototypes exist, the 
degree to which product design has pro
gressed or whether further engineering is 
necessary).

(c ) Any anticipated material acquisition 
of plant and equipment and the capacity 
thereof.

(d ) Any anticipated máterial changes in 
number of employees in the various depart
ments such as research and development, 
production, sales or administration.

(e) Other material areas which may be 
peculiar to the registrant’s business.

(b ) Information As to Lines of Business. 
(No Change.)

(c) I f  the registrant and its subsidiaries 
engage in material operations in foreign 
countries, or i f  a material portion of sales or 
revenues is derived from customers in foreign 
countries, appropriate disclosure shall be 
made with respect to the importance of that 
part of the business to the registrant and 
the risks attendant thereto. Insofar as prac
ticable, furnish information with respect to 
volume and relative profitability of such 
operations. (Formerly Item 9 (f ) .)

(d ) The Commission may, upon written 
request of the registrant, and where con
sistent with the protection of investors, per
mit the omission of any of the information 
herein required or the furnishing in substi
tution therefor of appropriate information 
of comparable character. The Commission 
may also require the furnishing of other 
information in addition to, or in substitu
tion for, the information herein required in 
any case where such information is neces
sary or appropriate for an adequate descrip
tion of the business done or intended to be 
done. (Formerly Item 9 (f ) .)

* * * * *
Item 16. Directors and E xecu tive  Officers.

(a ) List the names and ages of all direc
tors of the registrant and all persons chosen 
to become directors; indicate all positions 
and offices with the registrant held by each 
such person; state his term of office as 
director and the period during which he has
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served as such and briefly describe any ar
rangement or understanding between Mm 
and any other person pursuant to which he 
was selected as a director.

Instructions. 1. Do not include arrange
ments or understandings with directors or 
officers of the registrant acting solely in their 
capacities as such.

2. I f  any person chosen to become a di
rector has not consented to act as such, so 
state. (Formerly Instruction 1 to Item 16.)

(b) List the names and ages of all execu
tive officers of the registrant and all persons 
chosen to become executive officers; indicate 
all positions and offices with the registrant 
held by each such person; state his term of 
office as officer and the period during which 
he has served as such and briefly describe 
any arrangement or understanding between 
him and any other person pursuant to which 
he was selected as an officer.

Instructions. 1. Do not include arrange
ments or understandings with directors or 
officers of the registrant acting solely in 
their capacities as such.

2. I f  any person chosen to become an execu
tive officer has not consented to act as such, 
so state. (Formerly Instruction 1 to Item 
16.)

3. The term “executive officer” means the 
president, secretary, treasurer, any vice presi
dent in charge of a principal business func
tion (such as sales, administration or fi
nance) and any other person who performs 
similar policy making functions for the regis
trant. Where the registrant employs persons 
such as production managers, sales man
agers, or research scientists, who are not ex
ecutive officers, but who make or are expected 
to make, significant contributions to the 
business o f the registrant, such persons 
should be identified and their background 
disclosed to the same extent as in the case 
of executive officers. Such disclosure need not 
be made if the registrant was subject to sec
tion 13(a) or 15(d) of the Exchange Act, or 
was exempt from section 13(a) by section 
12(g) (2) (Q ) o f that Act, immediately prior 
to the filing of the registration statement.

(c) State the nature of any family rela- 
tionship between any director or executive 
officer and any other director or executive 
officer.

Instruction. The term “family relation
ship” means any relationship by blood, mar
riage or adoption, not more remote than first 
cousin.

(d) Give a brief account o f the business 
experience during the past 5 years of each 
director and each executive officer, including 
his principal occupations and employment 
during that period and the name and prin
cipal business o f any corporation or other 
organization in which such occupations and 
employment were carried on. Where an exec
utive officer has been employed by the regis
trant or a subsidiary of the registrant for 
less than five years, a brief explanation 
should be included as to the nature of the 
responsibilities undertaken by the individual 
to prior positions to provide adequate dis
closure of his prior business experience. What 
is required is information relating to the 
level of his professional competence which 
may include, depending upon the circum
stances, such specific information as the 
size of the operation supervised.

(f) Describe any o f the following events 
Which occurred during the past 10 years and 
which are material to an evaluation of the 
ability and integrity o f any director or execu
tive officer of the registrant:

(1) A petition under the Bankruptcy Act 
or any state insolvency law was filed by or 
against, or a receiver, fiscal agent or similar 
officer was appointed by a court for the busi
ness or property of, such person, or any part- 
ership in which he was a general partner 

at or within two years before the time of

such filing, or any corporation or business 
association of which he was an executive 
officer at or within two years before the time 
of such filing:

(2) Such person was convicted in a crim
inal proceeding (excluding traffic violations 
and other minor offenses) or is the subject 
of a criminal proceeding which is presently 
pending; or

(3) Such person was the subject of any 
order, judgment or decree o f any court of 
competent Jurisdiction permanently or tem
porarily enjoining him from acting as an in
vestment adviser, underwriter, broker or 
dealer in securities, or as an affiliated person, 
director or employee of any investment com
pany, bank, savings and loan association or 
insurance company, or firm engaging in or 
continuing any conduct or practice in con
nection with any such activity or in connec
tion with the purchase or sale of any secu
rity, or was the subject of any order of. a 
Federal or state authority barring or sus
pending, for more than 60 days, the right of 
such person to Jbe engaged in any such ac
tivity which order has not been reversed or 
suspended.

Instruction. I f  any event specified in para
graph (e) has occurred but information in 
regard thereto is omitted on the ground that 
it is not material, the registrant shall fur
nish, as supplemental information and not 
as a part o f the registration statement, a 
description of the event and a statement of 
the reasons for the omission of information in 
regard thereto.

Item 17. R em u n era tion  o f  d irectors and  
officers.

Paragraph (a) (1) of this item is revised 
as follows:

(a) * * *
(1) Each director and each o f the .three 

highest paid officers of the registrant whose 
aggregate direct remuneration exceeded $40,- 
000, naming each such person.

(2) No change.
* * * * * 

U ndertakings

The following undertaking D is added 
to the undertakings in § 239.11 (Form

* * * * *
D. The following undertaking should 

be included in the registration state
ment if equity securities are to be offered 
and the registrant has not previously 
sold securities registered under the Act:

The undersigned registrant hereby un
dertakes to provide to the underwriter at the 
closing specified in the underwriting agree
ment certificates in such denominations and 
registered in such names as required by the 
underwriter to permit prompt delivery to 
each purchaser.

Note: Any request for acceleration should 
be accompanied by a representation from the 
underwriter that the registrant has been re
quested to provide sufficient certificates in 
such denominations as to permit prompt 
delivery.

n. § 239.12 (Form S-2)—Items 2 and 
8 of § 239.12 of Chapter n  of Title 17 of 
the Code of Federal Regulations would 
be amended as follows:

Item 2. Plan of distribution.

The following new subparagraph (d) 
is added to this item.

* * * * *
(d ) I f  the registrant was not, immediately 

prior, to the filing of the registration state
ment, subject to the requirements of Section 
13(a) or 15(d) of the Securities Exchange

Act of 1934, identify any principal under
writer that intends to confirm sales to any 
accounts over which it  exercises discretionary 
authority and include an estimate of the 
amount of securities so intended to be con
firmed.

Instruction. The response to this item shall 
be contained in a preeffective amendment 
which will be circulated if the information is 
not available when the registration state
ment is filed.

* * * * *
Item 4. Organization  and business.
(a) State the year in which and the nnmA 

of the state or other jurisdiction under the 
laws of which the registrant was incorpo
rated, and describe the business done and in
tended to be done by the registrant and the 
general development o f such business during 
the period that the registrant has been en
gaged in business. The description shall in
clude information as to matters such as the 
following:

(1) Competitive conditions in the industry 
or industries Involved and the competitive 
position of the registrant, i f  known or reason
ably available to the registrant. I f  several 
products or services are involved, separate 
consideration shall be given to the principal 
products or services or classes of products or 
services.

(2) I f  a material part of the business is de
pendent upon a single customer or a few 
customers, the loss of any one or more of 
w h om  world haye a materially adverse effect 
on the business o f the registrant, the name 
of the customer or customers, their relation
ship, i f  any, to the registrant and material 
facts regarding their importance to the 
business of the registrant.

(3) The principal products produced and 
services rendered by the registrant, the prin
cipal markets for, and methods of distribu
tion of, such products and services, including 
any significant changes in the kinds of prod
ucts produced or services rendered, or in the 
markets or methods of distribution.

(4) To the extent that information con
cerning backlog is material to an understand
ing of the business of the registrant, the dol
lar amount of backlog of orders believed to 
be firm, as of a recent date and as of a com
parable date in the preceding fiscal year, to
gether with an indication o f the portion 
thereof not reasonably expected to be filled 
within the current fiscal year, and seasonal or 
other material aspects of the backlog.

(5) The sources and availability of raw ma
terials essential to the business.

(6) The importance to the business and 
the duration and effect of, all material pat
ents, trade marks, licenses, franchises and 
concessions held!

(7) (a) The estimated dollar amount spent 
during each of the last two fiscal years on 
material research activities relating to the 
development of new products or services or 
the .improvement of existing products or 
services indicating those activities which were 
company-sponsored and/or those which were 
customer-sponsored.

(b ) In addition to the description of the 
business done and intended to be done re
quired by paragraph 4(a) and without lim it
ing that requirement, i f  there has been a 
public announcement of, or i f  information 
otherwise has become public about, a new 
product or line of business requiring the in
vestment of a material amount of total as
sets, a description of the status of such prod
uct or line (e.g., whether in the planning 
stage, whether prototypes exist the degree to 
which product design has progressed or 
whether further engineering is necessary).

(c ) Where material, state the approximate 
number of employees engaged fulltime in 
each of the activities described in (a) above 
during each fiscal year and in (b) above.
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Note: Item 4(a) (7) (b ) requires a descrip
tion of the status of product development in 
addition to the description of the business 
done and intended to be done required by 
paragraph 4 (a ). Item 4(a) (7) (b) is not in
tended to require disclosure of otherwise 
nonpublic corporate information the disclo
sure of which would adversely affect the 
registrant’s competitive position. Subpara
graph (a) requires disclosure of financial 
information relating to research and 
development activities. Subparagraph (b ) is 
intended to elicit additional specific infor
mation only where there has been a public 
announcement or where information has 
otherwise become public about a new prod
uct or line o f business requiring investment 
of a material amount of total assets.

(8) The number of persons employed by 
the registrant.

(9) The extent to which the business of 
the registrant or a material portion thereof 
is or may be seasonal. (Formerly part of 
Item 4 (d ).)

Instructions. 1. I f  the registrant proposes 
to enter, or has recently entered or intro
duced a new line of business or product re
quiring the investment or a material amount 
of its total assets, provide as supplemental 
information at the time of filing of the reg
istration statement, but not as a part 
thereof, a copy of any studies conducted or 
performed by or for the registrant relating 
to such business or product, asrequired by 
Guide 42 of the Guides for the Preparation 
and Filing of Registration Statements, and 
a statement as to the actual or proposed use 
of such study. I f  any such study is not avail
able at the time of filing, it should be pro
vided as soon thereafter as practicable. Where 
material, disclosure in the registration state
ment of the absence of such a study is . 
required.

2. The principal methods of competition 
(e.g., price, service, warranty, or product per
formance) should be identified and positive 
and negative factors pertaining to the com
petitive position of the registrant, to the ex
tent that they exist, should be explained, if 
know or reasonably available to the regis
trant. An estimate o f the number of com
petitors should be included, and, where ma
terial, the particular markets in which the 
registrant competes should be identified. 
Where one or a small number o f competitors 
are dominant, they should be identified.

3. Where material to understanding the 
registrant’s business, the registrant’s and 
industry practices and conditions as they 
relate to working capital items should be 
explained (e.g., where the registrant’s busi
ness is highly seasonal; where registrant is 
required to carry significant amounts of in
ventory to meet rapid delivery requirements 
of customers or to  assure itself of a continu
ous allotment o f goods from suppliers; or 
where the registrant has provided extended 
payment terms to customers).

4. H iè  description shall not relate to the 
powers and objects specified in the charter, 
but to the actual business done and in
tended to be done. Include the business of 
subsidiaries and affiliates of the registrant 
insofar as is necessary to understand the 
character and development o f the business 
conducted by the total enterprise.

5. In  describing developments, informa
tion shall be given as to matters such as 
the following: the nature and results of any 
bankruptcy, receivership or similar pro
ceedings with respect to the registrant; the 
acquisition or disposition of any material 
amount of assets otherwise than in the ordi
nary course o f business; and any material 
changes in the mode o f conducting the busi
ness.

6. The business of a predecessor or prede
cessors shall be deemed to be the business of 
the registrant for the purposé of this item,

7. Appropriate disclosure shall be made 
with respect to any material portion of the 
business which may be subject to renegotia
tion of profits or termination of contracts 
or subcontracts at the election of the 
government.

Note: The following instruction (8) ap
plies only to registrants filing a registration 
statement under the Securities Act for the 
first time, who (including predecessors) have 
not received revenues from operations for 
each of the three fiscal years immediately 
prior to the filing of the registration state
ment. No response is required if similar in
formation has previously been filed for a pries: 
period in a registration statement on Form 
10 effective under the Securities Exchange 
Act of 1934.

8. Describe, if formulated, the registrant’s 
plan of operation for the remainder of the 
fiscal year if the registration statement is 
filed prior to the end of the registrant’s sec
ond fiscal quarter. Describe, i f  formulated, 
the registrant’s plan o f operation for the 
remainder of the fiscal year and for the first 
six months of the next fiscal year, if the reg
istration statement is filed subsequent to 
the end of the second fiscal quarter. I f  such 
information is not available, the reasons for 
its not being available should be stated. Dis
closure relating to any plan should include 
such matters as:

(a) A statement in narrative form indi
cating the registrant’s opinion as to the pe
riod of time that the proceeds from the o f
fering will satisfy cash requirements and 
whether in the next six months it will be 
necessary to raise additional funds to meet 
the expenditures required for operating the 
business of the registrant. The basis for such 
opinion shall be set forth with specificity and 
categories of expenditures and sources of 
case resources shall be identified. Amounts 
of expenditures and cash resources need not 
be provided. In  addition, if the narrative 
statement is based on a cash budget, such 
budget should be furnished to the Commis
sion as supplemental information, but not as 
a part of the registration statement.

'(b ) An explanation of m aterial product 
research and development to be performed 
during thé period covered by the plan, in
cluding, in addition to the description of 
the business done and intended to be done 
required by paragraph 4(a) and without lim
iting that requirement, where there has 
been a public announcement of, or such in
formation has otherwise become public about, 
a new product or line of business requiring 
the investment of a material amount of total 
assets, a description of the status of such 
product or line (e.g., whether in the planning 
stage, whether prototypes exist, the degree 
to which product design has progressed or 
whether further engineering is necessary).

(c) Any anticipated material acquisition 
of plant and equipment and the capacity 
thereof.

(d ) Any anticipated material changes in 
number of employees in the various depart
ments such as research and development, 
production, sales or administration.

(e) Other material areas which may be 
peculiar to the registrant’s business.

(b ) I f  the registrant engages in material 
operations in foreign countries, or if a ma
terial portion of sales or revenues is derived 
from customers in foreign countries, appro
priate disclosure shall be made with respect 
to the importance of that part of the busi
ness to the registrant and the risks attend
ant thereto. Insofar as practicable, furnish 
information with respect to volume and rela
tive profitability of such operations.

(c) The Commission may, upon written 
requests of the registrant and where con
sistent with the protection of investors, per
mit the omission of any of the information 
herein required or the furnishing in substi
tution therefor of appropriate information of 
comparable character. The Commission may 
also require the furnishing of other infor
mation in addition to, or in substitution for 
the information herein required in any case 
where such information is necessary or ap
propriate for an adequate description of the 
business done or intended to be done.

Item 8. Prom oters , D irectors and Officers.
(a ) No change.
(b ) List the names and ages of all di

rectors of the registrant and all persons 
chosen to become directors; indicate all 
positions and offices with thé registrant held 
by each such person; state his term of office 
as director and the period during which he 
has served as such and briefly describe any 
arrangement or understanding between him 
and any other person pursuant to which he 
was selected as a director.

(c ) List the names and ages of all execu
tive officers of the registrant and all per
sons chosen to become executive officers; 
indicate all positions and offices with the 
registrant held by each such person; state 
his term of office as officer and the period 
during which he has served as such and 
briefly describe any arrangement or under
standing between him and any other per
son pursuant to which he was selected as 
an officer.

Instructions. 1. Do not include arrange
ments or understandings with directors or 
officers of the registrant acting solely in their 
capacities as such.

2. The term “executive officer”  means the 
president, secretary, treasurer, any vice 
president in charge of a principal business 
function (such as sales, administration or 
finance) and any person who performs simi
lar policy making functions for the regis
trant Where the registrant employs persons 
such as production managers, sales man
agers, or research scientists, who are not 
executive officers, but who make or are ex
pected to make, significant contributions to 
the business of registrant, such persons 
should be identified and their backgrounds 
disclosed to the same extent as in the case 
o f executive officers. Such disclosure need 
not be made if  the registrant was subject 
to section 13(a) or 15(d) of the Exchange 
Act or was exempt from section 13(a) by 
section 1 2 (g )(2 )(G ) of that Act, immedi
ately prior to the filing o f the registration 
statement.

3. I f  any person chosen to become a di
rector or executive officer has not consented 
to act as such, so state. (Formerly Instruc
tion 1 to Item 8 (b ).)

(d ) State the nature of any family re
lationship between any director or execu
tive officer and any other director or execu
tive officer.

Instruction. The term “ family relation
ship’* means any relationship, by blood, mar
riage or adoption, not more remote than first 
cousin.

(e ) Give a brief account o f the business 
experience during the past five years of each 
director and each executive officer, including 
his principal occupations and employment 
during that period and the name and prin
cipal business o f any corporation or other 
organization in which such occupations and 
employment were carried on. Where an 
executive officer has been employed by the 
registrant or a subsidiary of the registrant 
for less than five years, a brief explanation 
Should be included as to the nature of the 
responsibilities undertaken by the individual
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in prior positions to provide adequate dis
closure of his prior business experience. 
What is required is information relating to 
the level of his professional competence 
which may include, depending upon the cir
cumstances, such specific information as the 
size of the operation supervised.

(f ) Describe any o f the following events 
which occurred during the past 10 years and 
which are material to an evaluation of the 
ability and integrity of any director or 
executive officer of the registrant:

(1) A petition under the Bankruptcy Act 
or any state insolvency law was filed by or 
against, or a receiver, fiscal agent or simi
lar officer was appointed by a court for the 
business or property of, such person, or any 
partnership in which he was a general part
ner at or within two years before the time 
of such filing, or any corporation or business 
association of which he was an executive 
officer at or within two years before the time 
of such filing;

(2) Such person was convicted in a crimi
nal proceeding (excluding traffic violations 
and other minor offenses) or is the subject 
of a criminal proceeding which is presently 
pending; or

(3) Such person was the subject of any 
order, judgment or decree of any court of 
competent jurisdiction permanently or tem
porarily enjoining him from acting as an in
vestment adviser, underwriter, broker or 
dealer in securities, or as an affiliated person, 
director or employee of any investment com
pany, bank, savings and loan association or 
insurance company, or firm engaging in or 
continuing any conduct or practice in con
nection with any such activity or in connec
tion with the purchase or sale of any security, 
or was the subject of any order of a Federal 
or state authority barring or suspending, for 
more than 60 days, the right of such person 
to be engaged in any such activity, which 
order has not been reversed or suspended.

Instruction. I f  any event specified in para
graph ( f )  has occurred but information in 
regard thereto is omitted on the ground that 
it is not material, the registrant shall furnish, 
as supplemental information and not as a 
part of the registration statement, a descrip
tion of the event and a statement of the 
reasons for the omission of information in 
regard thereto.

U ndertaking  to  D eliver  
Certificates P r o m ptly

The following new undertaking is 
added to § 239.12 (Form S -2 ):

* * * * *
The following undertaking should be in

cluded in the registration statement if equity 
securities are to be offered and the registrant 
has not previously sold securities registered 
under the Act:

“The undersigned registrant hereby under
takes to provide to the underwriter at the 
closing specified in the underwriting agree
ment certificates in such denominations and 
registered in such names as required by the 
underwriter to permit prompt delivery to each 
purchaser.”

Note: Any request for acceleration should 
be accompanied by a representation from the 
underwriter that the registrant has been 
requested to provide sufficient certificates in 
such denominations as to permit prompt de
livery.

Commission action: Pursuant to au
thority set forth in sections 12, 13(a), 
15(d) and 23(a) of the Securities Ex
change Act of 1934, as amended, the 
Securities and Exchange Commission 
hereby amends §§ 249.210, 249.310,
249.308a, 240.13et-13 and 240.15d-13 of

Chapter n  of Title 17 of the Code of Fed
eral Regulations all as set forth below:

I. § 249.210 (Form 10)—Items 1 and 6 
of § 249.210 of Chapter I I  of Title 17 of 
the Code of Federal Regulations would 
be amended as follows:

Item 1. Business.
(a) State the year in which the registrant 

was organized and its form of organization 
(such as "a corporation,”  or “unincorporated 
association” or other appropriate statement).

(b) Describe the business done and in
tended to be done by the registrant and the 
general development of such business during 
the past 5 years, or such shorter period as 
the registrant may have been engaged in 
business. The description shall include in
formation as to matters such as the follow
ing:

(1) Competitive conditions in the indus
try or industries involved and the competi
tive position of the registrant, if known or 
reasonably available to the registrant. I f  sev
eral products or services are involved, sep
arate consideration shall be given to the 
principal products or services or classes of 
products or services. (Formerly paragraph ( f ) 
of Item 1.)

(2) I f  a material part of the business is 
dependent upon a single customer or a few 
customers, the loss of any one or more of 
whom would have a materially adverse effect 
on the business of the registrant, the name 
of the customer or customers, their relation
ship, if any, to the registrant and material 
facts regarding their importance .to the busi
ness of the registrant. (Formerly paragraph
(d) of Item 1.)

(3) The principal products produced and 
services rendered by the registrant, the prin
cipal markets for, and methods o f distribu
tion of, such products and services, including 
any significant changes in the kinds of prod
ucts produced or services rendered, or in the 
markets or methods of distribution, during 
the past three fiscal years.

(4) To the extent that information con
cerning backlog is material to an under
standing of the business of the registrant, 
the dollar amount of backlog of orders be
lieved to be firm, as of a recent date and as 
of a comparable date in the preceding fiscal 
year, together with an indication of the 
portion thereof not reasonably expected to 
be filled within the current fiscal year, and 
seasonal or other material aspects of the 
backlog. (Formerly Instruction 5(a) to para
graph (b) of Item 1.)

(5) The sources and availability of raw 
materials essential to the business. (Formerly 
Instruction 5(B) to paragraph (b) of Item 1.)

(6) The importance to the business and 
the duration and effect of, all material 
patents, trade marks, licenses, franchises and 
concessions held. (Formerly Instruction 5(C) 
to paragraph (b) of Item 1.)

(7) (a) The estimated dollar amount spent 
during each of the last two fiscal years on 
material research activities relating to the 
development of new products or services or 
the improvement o f existing products or serv
ices, indicating which were company spon
sored and/or those which were customer- 
sponsored.

(b) In addition to the description of the 
business done and intended to be done re
quired by paragraph 1(b) and without 
limiting that requirement, if there has been 
a public announcement of, or if information 
otherwise has become public about, a new 
product or line o f business requiring the in
vestment of a material amount of total 
assets, a description of the status of such 
product or line (e.g., whether in the planning 
stage, whether prototypes exist, the degree 
to which product design has progressed or 
whether further engineering is necessary).

(c) Where material, state the approximate 
number of employees engaged fulltime in 
each of the activities described in (a) above 
during each fiscal year and in (b ) above. 
(Formerly Instruction 5(D) to paragraph (b) 
of Item 1.) .

Note: Item 1(b) (7) (b) requires a descrip
tion of the status of product development in 
addition to the description of the business 
done and intended to be done required by 
paragraph 1(a). Item 1(b) (7) (b ) is not in
tended to require disclosure of otherwise non- 
public corporate information the disclosure 
of which would adversely affect the regis
trant’s competitive position. Subparagraph
(a) requires disclosure of financial informa
tion relating to research and development ac
tivities. Subparagraph (b) is intended to 
elicit additional specific information only 
where there has been a public announcement 
or where information has otherwise become 
public concerning a new product or line of 
business requiring the investment of a ma
terial amount of total assets.

(8) The number of persons employed by 
the registrant. (Formerly Instruction 5(E) 
to paragraph (b ) of Item 1.)

(9) The extent to which the business of 
the registrant or a material portion thereof 
is or may be seasonal.

In struction s. 1. I f  the registrant proposes 
to enter, or has recently entered or intro
duced a new line of business or product re
quiring the investment of a material amount 
of its total assets, provide as supplemental 
information at the time of filing of the regis
tration statement, but not as a part thereof, a 
copy of any studies conducted or performed 
by or for the registrant relating to such 
business or product, and a statement as to 
the actual or proposed use of such study. 
Where material, disclosure of the absence of 
such a study is required.

2. The principal methods of competition 
(e.g., price, service, warranty, or product 
performance) should be identified and posi
tive and negative factors pertaining to the 
competitive position of the registrant, to the 
extent that they exist, should be explained, 
i f  known or reasonably available to the regis
trant. An estimate o f the number of com
petitors should be included, and, where 
material, the particular markets in which 
the registrant competes should be identified. 
Where one or a small number of competitors 
are dominant, they should be identified.

3. Where material to understanding the 
registrant’s business, the registrant’s and in
dustry practices and conditions as they relate 
to working capital items should be explained 
(e.g., where the registrant’s business is 
highly seasonal; where the registrant is re
quired to carry significant amounts of in
ventory to meet rapid delivery requirements 
of customers or to assure itself of a continu
ous allotment of goods from suppliers; or 
where the registrant has provided extended 
payment terms to customers).

4. The description shall not relate to the 
powers and objects specified in the charter, 
but to the actual business done and intended 
to be done. Include the business of subsidi
aries and affiliates of the registrant insofar 
as is necessary to understand the character 
and development of the business conducted 
by the total enterprise. (Formerly Instruc
tion I to paragraph (b) of Item 1.)

5. In  describing developments, informa
tion shall be given as to matters such as the 
following: the nature and results of any 
bankruptcy, receivership or similar proceed
ings with respect to the registrant or any of 
its significant subsidiaries; the nature and 
results of any other material reorganization, 
readjustment or succession of the registrant 
or any of its significant subsidiaries; the 
acquisition or disposition of any material
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amount of assets otherwise than in the ordi
nary course of business; and any material 
changes in the mode of conducting the busi
ness. (Formerly Instruction 2 to paragraph
(b) of Item 1.)

6. (Disclosure relating to Environmental 
Matters)—No Change

7. The business of a predecessor or prede
cessors shall be deemed to be the business of 
the registrant for the purpose of this item. 
(Formerly Instruction 3 to paragraph (b ) of 
Item 1.)

8. Appropriate disclosure shall be made 
with respect to any material portion of the 
business which-may be subject to renegoti
ation of profits or termination of contracts 
or subcontracts at the election of the 
Government. (Formerly Instruction 4 to 
paragraph (b ) of Item 1.)

Note: The following Instruction (9) ap
plies only to registrants filing a registration 
statement on Form 10 (§249.210) for the 
first time, who (including predecessors) have 
not received revenues from operations for 
each of the three fiscal years immediately 
prior to the filing of the registration state
ment, unless similar information has pre
viously been filed for prior periods in a regis
tration statement on Forms &-1 (§ 239.11) or 
S-2 (§239.12) effective under the Securities 
Act of 1933.

9. Describe, if formulated, the registrant’s 
plan of operation for the remainder of the 
fiscal year, if the registration statement is 
filed prior to the end of the registrant’s sec
ond fiscal quarter. Describe, i f  formulated, 
the registrant’s plan of operation for the 
remainder of the fiscal year and for the' 
first six months of the next fiscal year, if the 
registration statement is filed subsequent to 
the end of the second fiscal quarter. I f  such 
information is not available, the reasons 
for its not being available shall be stated. 
Disclosure relating to any plan should in
clude such matters as:

(a) An explanation of material product 
research and development to be performed 
during the period covered by the plan, in
cluding, in addition to the description of 
the business done and intended to be done 
required by paragraph 1(b) and without 
limiting that requirement, where there has 
been a public announcement of, or such 
information has otherwise become public 
about, a new product or line of business 
requiring the investment of a material 
amount of total assets, a description of the 
status of such product or line (e.g., whether 
in the planning stage, whether prototypes 
exist, the degree to which product design 
has progressed or whether further engineer
ing is necessary).

(b ) Any anticipated material acquisition 
of plant and equipment and the capacity 
thereof.

(c ) Any anticipated material changes in 
number of employees in the various depart
ments such as research and development, 
production, sales or administration.

(d ) Other material areas which may be 
peculiar to the registrant’s business.

(c) Information as to lines of business. 
(No change).

(d ) I f  the registrant and its subsidiaries 
engage in material operations in foreign 
countries, or i f  a material portion of sales 
or revenues is derived from customers in 
foreign countries, appropriate disclosure 
shall be made with respect to the impor
tance of that part of the business to the 
registrant and the risks attendant thereto. 
Insofar as practicable, furnish information 
with respect to volume and profitability of 
such operations. (Formerly paragraph (e) 
of Item 1.)

(e ) The Commission may, upon written 
request of the registrant, and where con-

sistant with the protection o f investors, 
permit the omission of any o f the informa
tion herein required or the furnishing in 
substitution therefor of appropriate infor
mation of comparable character. The Com
mission may also require the furnishing of 
other information in addition to, or in 
substitution for, the information herein re
quired in any case where such information 
is necessary or appropriate for an adequate 
description of the business done or intended 
to be done. (Formerly - paragraph (g ) of 
Item 1.)

* ♦ ♦ * *
Item 6. Director& and execu tive  officers.
(a) List the names and ages of all direc

tors of the registrant and all persons chosen 
to become directors; indicate all positions 
qnrt offices with the registrant held by each 
such person; state his term of office as 
director and the period during which he 
has served as such and briefly describe 
any arrangement or understanding between 
Mm and any other person pursuant to which 
he was selected as a director.

Instruction. Do not include arrangements 
or understandings with directors or officers 
of the registrant acting solely in their ca
pacities as such.

(b ) List the names and ages of all execu
tive officers of the registrant and all persons 
chosen to become executive officers; indicate 
all positions and officers with the registrant 
held by each such person; state his term of 
office as officer and the period during which 
he has served as such and briefly describe 
any arrangements or understanding between 
him and any other person pursuant to which 
he was selected as an officer.

Instructions. 1. Do not include arrange
ments or understandings with directors or 
executive officers of the registrant acting 
solely in their capacities as such.

2. The term “ executive officer”  means the 
president, secretary, treasurer, any vice presi
dent in charge of a principal business func
tion (such as sales, administration or 
finance) and any other person who performs 
similar policy making functions for the 
registrant. Where the registrant employs per
sons such as production managers, sales man
agers, or research scientists, who make or are 
expected to make, significant contributions 
to the business of the registrant, such persons 
should be identified and their background 
disclosed to the same extent as in the case 
of executive officers.

(c) State the nature of any family rela
tionship between any director or executive 
officer and any other director or executive 
officer.

Instruction. The term “family relationship” 
means any relationship by blood, marriage or 
adoption, not more remote than first cousin.

(d ) Give a brief account of the business 
experience during the past five years of each 
director and e&ch executive officer, including 
his principal occupations and employment 
during that period and the name and princi
pal business of any corporation or other or
ganization in which such occupations and 
employment were carried on. Where an 
executive officer has been employed by the 
registrant or a subsidiary of the registrant 
for less than five years, a brief explanation 
should be included as to the nature of the 
responsibilities undertaken by the individual 
in prior positions to provide adequate dis
closure of his prior business experience.

What is required is information relating 
to the level of his professional competence 
which may include, depending upon the cir
cumstances, such specific information as the 
size of the operation supervised.

(e) Describe any of the following events 
which occurred during the past ten years

and which are material to an evaluation of 
ability and integrity of any director or execu
tive officer of the registrant:

* * . * * ... *
II. § 249.310 (Form 10-K)—Items 1, 8 

and 12 of § 249.310 of Chapter I I  of Title 
17 of the Code of Federal Regulations 
would be amended as follows:

Item 1. Business.
(a) Identify the principal products pro

duced and services rendered by the registrant 
and its subsidiaries, and the principal mar
kets for, and methods of distribution of, such 
products and services. Briefly describe any 
significant changes in the kinds of products 
produced or services rendered, or in the mar
kets or methods of distribution, since the be
ginning of the fiscal year.

(b ) Describe any material changes and de
velopments since the beginning of the fiscal 
year in the business done and intended to be 
done by the registrant and its subsidiaries. 
The description shall include information as 
to matters such as the following:

(1) Competitive conditions in the indus
try or Industrie^ involved and the competi
tive position of the registrant if known or 
reasonably available to the registrant. If 
several products or services are involved, 
separate consideration shall be given to the 
principal products or services or classes of 
products or services. (Formerly paragraph 
(b ) (1) of Item 1.)

(2) I f  a material part of the business is 
dependent upon a single customer or a few 
customers, the loss of any one or more of 
whom would have a materially adverse effect 
on the business of the registrant, the name 
of. the customer or customers, their relation
ship, if any, to the registrant and material 
facts regarding their importance to  the busi
ness of the registrant. (Formerly paragraph
(d) of Item 1.)

(3) To the extent that information con
cerning backlog is material to an understand
ing of the business of the registrant, the dol
lar amount of backlog of orders believed to 
be firm, as of the end of the registrant's fiscal 
year, and as of the end of the preceding fiscal 
year, together with an indication of the por
tion thereof not reasonably expected to be 
filled within the current fiscal year and sea
sonal or other material aspects of the back
log. (Formerly paragraph (b ) (2) of Item 1.)

(4) The sources and availability of raw 
materials essential to the business. (Formerly 
paragraph (b ) (3) of Item 1.)

(5) The importance to the business and 
the duration and effect of, all material pat
ents, trademarks, licenses, franchises and 
concessions held. (Formerly paragraph (b)
(4) of Item 1.)

(6) (a) The estimated dollar amount spent 
during each of the last two fiscal years on 
material research activities relating to the 
developments o f new products or services or 
the improvement of existing products or 
services, indicating those activities which 
were company-sponsored and/or those which 
were customer-sponsored.

(b) I f  there has been a public announce
ment of, or if information otherwise has be
come public about, a new product or line of 
business requiring the investment of a ma
terial amount of total assets, description of 
the status of such product or line (e.g., 
whether in the planning stage, whether pro
totypes exist, the degree to which product 
design has progressed or whether further 
engineering is necessary).

(c) Where material, state the approximate 
number of employees engaged fulltime in 
each of the activities described in (a) above 
during each fiscal year and in (b ).

FEDERAL REGISTER, VOL. 3 8 , NO. 125— FRIDAY, JUNE 2 9 , 1973



RULES AND REGULATIONS 17209
Note: Item 1 6(b) is not intended to re

quire disclosure of otherwise non-public cor
porate information the disclosure of which 
would adversely affect the registrant’s com
petitive position. Subparagraph (a) requires 
disclosure of financial information relating 
to research and development activities. Sub- 
paragraph (b) is intended to elicit additional 
specific information only where there has 
been a public announcement or where infor
mation has otherwise become public about 
a new product or line of business requiring 
the investment of a material amount of total 
assets.

(7) (Disclosure relating to environmental 
matters)—No Change.

(8) The number o f persons employed by 
the registrant. (Formerly paragraph (b) (6) 
of Item 1.)

(9) The extent to which the business of 
the registrant or a material portion thereof 
is or may be seasonal.

Instructions. 1. I f  the registrant proposes 
to enter, or has recently entered or intro
duced a new line of business or product re
quiring the investment of a material amount 
of its total assets, provide as supplemental 
information, but not as a part of the report, 
a copy of any market studies conducted or 
performed by or for the registrant relating 
to such business or product and a statement 
as to the actual or proposed use of such 
study. Where material, disclosure in the re
port of the absence of such a study is re
quired.

2. The principal methods o f compétition 
(eg., price, service, warranty, or product per
formance), should be identified and positive 
and negative factors pertaining to the com
petitive position of the registrant, to the 
extent that they exist, should be explained, 
if known or reasonably available to the reg
istrant. An estimate o f the number of com
petitors should be included, and, where ma
terial, the particular markets in which the 
registrant competes should be identified. 
Where one or a small number o f competitors 
are dominant, they should be identified.

3. Where material to understanding the 
registrant’s business, the registrant’s and in
dustry practices and conditions as they re
late to  working capital items should be ex
plained (eg., where the registrant’s business 
is highly seasonal; where the registrant is 
required to carry significant amounts of in
ventory to meet rapid delivery requirements 
of customers or to assure itself of a con
tinuous allotment of goods from suppliers; 
or where the registrant has to provide ex
tended payment terms to customers).

4. The description shall not relate to the 
powers and objects specified in the charter, 
but to the actual business done and intended 
to be done. Include the business of subsidi
aries and affiliates of the registrant- insofar 
as is necessary to understand the character 
and development o f the business conducted 
by the total enterprise.

5. In describing developments, informa
tion shall be given as to matters such as the 
following: the nature and results of any 
bankruptcy, receivership or similar proceed
ings with respect to the registrant or any of 
its significant subsidiaries; the nature and 
results of any other material reorganization, 
readjustment or succession of the registrant 
or any of its significant subsidiaries; the 
acquisition or disposition of any material 
amount of assets otherwise than in the or
dinary course o f business; and any material 
changes in the mode of conducting the 
businéss.

6. The business of a predecessor or prede
cessors shall be deemed to be the business 
of the registrant for the purpose of this 
item.

7- Appropriate disclosure shall be made 
with respect to any material portion o f the

business which may be subject to renegotia
tion o f profits or termination o f contracts 
or subcontracts at the election o f the 
Government.

(c) Information as to Lines o f Business 
[Formerly Item 1 (g )] (No Change).

(d ) I f  the registrant and its subsidiaries 
engage in material operations in foreign 
countries, or of a material portion o f sales 
or revenues is derived from customers in 
foreign countries, appropriate disclosure shall 
be made with respect to the importance of 
that part o f the business to the registrant 
and the risks attendant thereto. Insofar as 
practicable, furnish information with respect 
to volume and relative profitability o f such 
operations. (Formerly paragraph (e) of

. Item 1.)
(e) The Commission may, upon written re

quest of the registrant and where consistent 
with the protection o f investors, permit the 
omission of any of the information herein 
required or the furnishing in substitution 
therefor of appropriate information o f com
parable character. The Commission may also 
require the furnishing of other information 
in addition to, or in substitution for, the 
information herein required in any case 
where such information is necessary or ap
propriate for an adequate description o f the 
business done or intended to be done. (For
merly paragraph ( f )  of Item 1.)

Item 8. Executive Officers of the Registrant.
(a) List the names and ages of all execu

tive officers of the registrant and all persons 
chosen to become executive officers; state the 
nature of any family relationship between 
them, indicate all positions and offices with 
the registrant held by each such person; state 
his term of office as officer and the period 
during which he has served as such and 
briefly describe any arrangement or under
standing between him and any other person 
pursuant to which he was selected as an 
officer.

Instructions. 1. Do not include arrange
ments or understandings with director® or 
officers of the registrant acting solely in their 
capacities as such.

2. The term “executive officer” means the 
president, secretary, treasurer, any vice presi
dent in charge o f a principal business func
tion (such as sales, administration or fi
nance) and any other person who performs 
similar policy making functions for the 
registrant.

3. The term “family relationship” means 
any relationship by blood, marriage or adop
tion, not more remote than first cousin.

(b) Give a brief account of the business 
experience during the past five years of each 
executive officer, including his principal oc
cupations and employment during that pe
riod and the name and principal business of 
any corporation or other organization in 
which such occupations and employment 
were carried on. Where an executive officer 
has been employed by theiegistrant or a sub
sidiary of the registrant for less than five 
years, a brief explanation should be included 
as to the nature of the responsibilities un
dertaken by-the individual in prior positions 
to provide adequate disclosure of his prior 
business experience. What is required is in
formation relating to the level of his profes
sional competence, which may include, de
pending upon the circumstances, such spe
cific information as the size of the operation 
supervised.

Item 12. Directors o f the Registrants________

Note: Paragraph (c) of Item 12 also ap
plies to executive officers o f the registrant.

(a) List the name and age of each director 
of the registrant, the date on which his pres
ent term of office will expire and the nature 
of all other positions and offices with the 
registrant presently held by him. The same

information shall be provided with respect to 
each person chosen to become a director.

(b ) I f  not previously reported, state the 
nature of any family relationship between 
each such director and any other director 
or any executive officer of the registrant and 
give a brief account of his business experi
ence during the past five years, including his 
principal occupations and employment dur
ing that period and the name and principal 
business of any corporation or other organi
zation in which such occupation or employ
ment. was carried on. Where a person has 
been on the registrant’s board for less than 
five years, a brief explanation should be in
cluded as to the nature of the responsibilities 
undertaken by the individual in prior posi
tions to provide adequate disclosure of his 
prior business expereince. What is required 
is information relating to the level of his 
professional competence and experience.

(c ) Describe any of the following events 
which have occurred during the past 10 years 
and which are material to an evaluation of 
the ability and integrity of any director or 
executive officer of the registrant:

* * * * *
. Instructions. 1. Instruction 2 to Item 8 

Instructions. 1. Instruction 2 to Item 8 
shall also apply to this item.

2. I f  any event specified in paragraph (c) 
has occurred but Information in regard there
to is omitted on the ground that it is not ma
terial, the registrant shall furnish, as supple
mental information and not as a part of this 
report, a description of the event, and a 
statement of the reasons for the omission of 
information in regard thereto.

III. § 249.308a [Form 10Q—Instruction 
H, paragraph (a) of § 249.310 of Chapter 
I I  of Title 17 of the Code of Federal Regu
lations is amended to add the following 
paragraph:

(a ) * * *
Where a company is in the promotional or 

development stage to which paragraph (b ) of 
Rule 5A-01 o f Article 5A o f Regulation S-X 
[17 CFR 210.5a-01] is applicable, the informa
tion specified in Rules 5A-02 [17 CFR 210.5a- 
02] and 5a-06 [17 CFR 210.5a-06 of Regula
tion S-X [17 CFR 210.1-01 et seq.] shall be 
furnished for the above periods in lieu o f  the 
information called for by Parts A and B 
below.

„ * * * * *
IV. § 240.13a-13—Paragraph (b) of 

§ 240.13a-13 of Chapter n  of Title 17 of 
the Code of Federal Regulations is 
amended to delete part of subparagraph 
5 as follows:

* * * * *
(b ) Quarterly reports on Form 10-Q [17 

CFR 249.308a] need not be filed by the fo l
lowing issuers:

* * * * *
(1) Companies in the promotional or 

development stage to which paragraph
(c) of § 210.5a—01 of this chapter is 
applicable.
. All of the above amendments will take 

effect on August 1, 1973 and will apply 
with respect to filings on Forms S -l [17 . 
CFR 239.11], S-2 [17 CFR 239.12] or 10 
[17 CFR 249.210] made on or after that 
date and to filings of Forms 10-K [17 
CFR 249.310] and 10-Q [17 CFR
249.308a] for periods ending on or after 
that date. The amendments will not 
Apply to filings made on those forms 
prior to that date.
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(Secs. 6, 7, 10, 19(a), 48 Stat. 78, 81, 85, Secs. 
205, 209, 48 Stat. 906, 908, Sec. 8, 68 Stat. 685, 
Sec. 1, 79 Stat. 1051, 15 U.S.O. 77 (f), 77(g), 
77(J), 77s(a); Secs. 12, 13(a), 15(d), 23(a),
48 Stat. 892, 894, 895, 901, Secs. 1, 203(a), 8,
49 Stat. 1375, 704, 1379, Sec. 202, 68 Stat. 686,

454, Sec. 28 (c), 84 Stat. 1435, 15 U.S.C. 78 1, 
78m(a), 780(d), 78w(a).)

By the Commission.
[ seal] Sh ir l e y  E. H o llis ,

Recording Secretary.
June  1,1973.Secs. 3, 4, 78 Stat. 565-568, 569, Sec. 1, 82 Stat.

Summaby Chart of Amendments

Type of Registrant to which Amendments Apply

Certain Regis- Registrants Not A ll Regis- A ll Regis
trants Who are Suh ect to 13(a) trants Forms trants Forms 
Filing for the or 15(d) of the 8-1, S-2 10 or 10-K
First Time on Exchange Act 
Forms 8-1, 'S-2 

and 10

1) FO R M  A M E N D M E N T S *—Disclosure Relating
To:
a) Market Studies and Product Development..
b) Competitive Conditions------------------------
c) Plan of Operation.--------- 1-----------------
d) Management**____________________ --------
e) Undertaking to Promptly Deliver Certifi

cates to Underwriters (Form S-l or S-2)..— .
f) Disclosure of Intentions to Confirm Sales to 

Discretionary Accounts (Form S-l or S-2) . . .
2)  R E G U L A T IO N  A  A M E N D M E N T S - ........ .
3) A M E N D M E N T S  TO 1988A C T  G U ID E S

a) Prospectus Summary***............................
b) Underwriters’ Investigation.------------------
c) Guide 5—“ Stock Phrases”  or “ Boiler Plate” .
d) Guide 6—Disclosure of Estimated Offering

Price_________________________________ ____

X X X X
X X X X
X
X X X X

X X

X X
X

X X X
X X
X X X

X X •

»Also Form 10-Q would be amended to require certain financial reports from companies in promotional and develop-

m**Disdosure with respect to important operating managers would only apply to registrants not sub ect to Sections
13(a) or 15(d) of the Exchange Act. „  __ __

»»♦Summary financial information only required of registants on Dorm B-i.
[FR Doc.73-13108 Filed 6-28-73;8:45 am]

T itle  2 0 — Em ployees’ Benefits
CHAPTER III— SOCIAL SECURITY AD

MINISTRATION, DEPARTMENT OF 
HEALTH, EDUCATION, AND WELFARE

[Rég. No. 5]

PART 4 0 5 — FEDERAL HEALTH  
IN S U R A N C E  FOR T H E  AGED

P aym ent fo r  Services in Connection W ith  
Kidney Transp lan t and Renal Dialysis  
Provided to  Entitled B eneficiaries
Section 2991 of P.L. 92-603 extends 

Medicare protection against the cost of 
chronic renal disease (CRD) to virtually 
the entire population. The legislation au
thorizes the Secretary to limit reimburse
ment to facilities meeting such require
ments as he may prescribe by regulation. 
Tn view of the new issues that stem from 
the virtually universal coverage of a very 
complex service, the absence of prior ex
perience, and possible precedents that 
the regulations may establish, final deci
sions on Medicare payment and facility 
qualification policies will require careful 
study and reevaluation based upon op
erating experience. Operations on July 1, 
1973, are to be based upon interim 
regulations.

Section 2991 also requires that the reg
ulations to be promulgated include 
minimum utilization rates, which are 
associated both with cost of operation 
and quality of performance, which is gen
erally superior when staff is well-prac
ticed, and a provision for a medical 
review board to screen the appropriate
ness of patients for the proposed treat
ment procedures. The final regulations, 
when promulgated, will provide for such 
rates and review boards. In addition, the

final requirements for participation in 
the program will provide that facilities 
have affiliations which tie them in with 
the various modalities of treatment so as 
to support the development of an orga
nized effective system of delivery of treat
ment of CRD. Authority for participation 
by a facility on an interim basis should 
not be construed to imply that it will 
be approved on a permanent basis for 
participation in the program. When the 
selection of qualifying facilities under 
the final conditions is made, it is ex
pected that those not qualifying will be 
phased out with a minimum of interrup
tion in the continuity of service. In addi
tion, interim reimbursement levels and 
mechanisms to be employed should not 
be construed to reflect the final policies 
which will be adopted and which are 
expected to contain additional features 
providing incentives for effective and 
efficient performance. During the interim 
period, limits will be applied to reim
bursement amounts and services covered 
beyond which payment will be made, i.e., 
will be considered reasonable and neces
sary, only if adequate justification is 
provided. Subject to requirements de
scribed below, facilities which were in 
operation in the performance of CRD 
treatment on June 1, 1973, will be re
imbursed under the program during the 
interim period for services which are not 
increased substantially; additional facili
ties will be qualified to participate and 
substantial additions to services will be 
allowed for reimbursement on an excep
tions basis. Those facilities which have 
not provided transplantation or chronic 
maintenance dialysis prior to June 1, 
1973, or which have expanded or con

template substantial expansion of serv
ices after June 1, 1973, will in addition, 
be reviewed during the interim period to 
determine whether their entry into this 
field is consistent with the criteria de
scribed below, which include principles 
expected to be encompassed in final con
ditions of participation.

With respect to transplantation, these 
criteria and principles include the fol
lowing: (1) The facility is participating 
in the Medicare program; (2) it can rea
sonably be expected to perform a suffi
cient number of transplants per year and 
otherwise demonstrates a capacity to per
form with high quality; (3) it makes a 
needed contribution to access of care in 
an area; (4) it contributes to a coordi
nated system of care by its arrangements 
for .cooperation with other facilities in 
the area offering the same or other 
modalities of care for end-stage renal 
disease patients so that patients should 
be placed in the appropriate site and re
ceive the appropriate service; (5) its costs 
of performance are expected to conform 
with the norms for the services it pro
vides; and (6) its capital expenditures 
for this service have not been disap
proved by a State agency designated in 
accordance with section 1122 of title XI 
of the Social Security Act. During the 
period immediately after June 1, 1973, 
special consideration for participation 
will be given to a facility that has prior 
to June 1, 1973, made a substantial in
vestment of time, study, and resources in 
preparation for provision of the services 
in question.

Subject to the above caveat transplant 
hospitals which are currently participat
ing in the Medicare program will con
tinue to be reimbursed in the interim 
period for renal transplantation until 
conditions of participation are promul
gated and applied.

With respect to chronic maintenance 
dialysis facilities, the criteria and princi
ples include the following: (1) The facil
ity is expected to meet an acceptable 
utilization rate and otherwise demon
strates a capacity to perform at high 
quality; (2) the facility makes a needed 
contribution to access of care; (3) the 
facility makes a positive contribution to 
the total system of care of CRD by work
ing in cooperation with other sites and 
modalities of care; (4) the facility has 
arrangements for a patient review 
mechanism to assure that all patients 
are screened for the appropriateness of 
their treatment modality—including 
suitability for transplant and home 
dialysis; (5) the cost (or charge) of the 
service offered by the facility is in con
formity with norms of costs (or charges) 
for similar services; and (6) its capital 
expenditures for this service have not 
been disapproved by a State agency 
designated in accordance with section 
1122 of title X I of the Social Security 
Act. During the period immediately after 
June 1, 1973, special consideration for 
participation will be given to a facility 
that, prior to June 1, 1973, had made a 
substantial investment of time, study, 
and resources in preparation for provi
sion of the services in question.
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